KICK CRAINE

Focus: Forensic services and private investigators

The trouble with experts. ..

Today, there are no regulatory requirements
in place for forensic experts. Anyone can call
themselves an investigative accountant or
pathologist, and become a target for appos-
ing counsel in court. That may soon change
with the recent release of draft standards for
investigative accounting and forensic
nathology. By Judy Van Rhijn

1en your whole case rides ()ﬁ thc

shoulders of your forensic expert,

knowing they have to. comply
with a minimum standard of practice may
soon relicve you of sleepless nighes, The
introduction of proposed standards for

forensic pathologists and investigarive
accountants should help counsel weed out

wanna-be experts. The practising bar wel-

cornes i, but some think stronger measures
are needed tw rein i oexperts who canse
more trouble than they’re worth:

While standards of professional cnnduct
are commonplace in most_professions, in
the forensics they are sadly lacking, Horror
stories abound of wrongful convicgions and
lives ruined by unscrupulous or incompe-
tent experts. The difficultics of standardiz-
ing and policing expert witnesses are at fast
being tackled on a number of fronts.

Pathology standards -
First is the Office of the Chief Coroner in
Onrtario, which ‘has formilated -guidelines
on autopsy practice for -forensic patholo-
gists involved in criminally suspicious cases
and homicides, The guidelines cover gen-
cral considerations on the role of forensic
pathologists, advice on how best to take
evidence and inchides checklists for the
mast appropriate examinations, ssmples,
teseing and reporting for different erimes
and causes of death. They emphasize the
need o meet legal requirements of disclo-
surc and the importance of avoiding specu-
fative determinations of the cause of death,
Michael Pollancn, medical director and
forensic  pathologist at the Toronw
Forensic Pathology Unie, says impetus for

the project was the general international

rrend 1o codify micdical men{_L but i it
génerally understood they respond to pres

sure from ‘the defence bar Jand ‘Grown's ™
office in‘the wake of allegations against Pr.
“whis-office during an audic orned up foren-
sic samples that were once'considered lose.
“These inchuded a hair found on the hody of

Charles Smith, formier head of the pediatric

forénsic pathology unit at th{‘ Ilospaml fnr:;

S:(_k Chlidmn in 'fhr(mtc}. '

“The ehiéf coroner is n.vu,wmg A0 cases
()f‘ suspicious deathis in which Smith dxd thie
aummy of. pmvadcd an-opinion. Many par.

Immeusumb[n thiséry.:. -
" Cindy "Wasser, . mmmzli ]dwyu.

ence cross-examining -Smith - to . call ‘the

Coroner's office. She pmpmed the ' u,mb-;-'
lishment of the Forensic Servicés Advisory

Bourd and forensi¢ pathologist guidelines

“When 1 cross-examined Smich, T was

shocked to learn there were no guidelines.
There was an autopsy form, but it was not

official by any means and inyone couid do .

up their own. Smith’s were never the same.
I wanted to make sure thar another D
Smith could never appear sgain.”

o the Cotoner’s office —
Wwho' .should Ot ncmsanlv taint ‘the fest.

ppear o +have been wrongfully
Ch.ki‘gt.d with inf: m{amdu i)u:uu'at. of Smith's:
opinions,’ I(..ldmg €0 incarceration, n.mm al
of :their other thldrt,n, F rmncml fuin .md

'vith
\ Vasser McArthur LLP and a director of the
Association’ in“Defence - of - the Wreng,ly
C{)BVlLi’Ld was' pmmpﬂ.d by her experi---

o Wassér usns;dcrs Sm;til an anomaly in
*one big bad apple”

Smith wis so disorganized thit a scarch of

Cchild, which had been in-his desk drawer

for five yt.ar‘;, mc! rissiie ‘;umplu; chat could
‘exonerdte 1’ man u}nthc.d ‘of lulimg his
four-ves rold niece 12 vears ago. 0

v “Wlmr we ledrned from Smiith u. a5 tlmt

_-hc. cmald (fLVL]ﬁp that way hecause there
“weére no s:fcguards in place,”
~adThere i$ o System- for accrediting forensic
“pathologists in Canada and, until recently,
“nio-formial ediication advoeacy program for
._p.lthok}gtsts for oversight. "“No one was

“formally - critiquing " the pathologists. No
" one watched them in ‘court. They were
“hoping ‘they ‘were "doing the ‘right thing
' 'vithout knowing what the right thing was.”

says Wasser,

- Wasser has since organized an advocacy

prog,r.lm for patlm]ng:sts that has been

(.mhus:aqzacnlly embraced by the profes-
sion, “There was a fear there would be too
much work and dccountability in following
the guidelines, but now we hear them say:
*If this is alt I have to do to save my buut

and have no oné crideize me, Tl do 1

wow CANADIAR Lawyermag.com APRiL 2006 43



They were particularly refieved when wld
their role s to present scienrific evidence
without being advocates for either side.

“We taught them thar they are nor cops in.

whire coarts. Thw should ler the L\’I{]LHLL
fall where it may,” she says.
So far, the guidelines have not been

rubber-stamped . by the Forensic Services
Advisory. Board:' Nevertheless, ‘the guide-
flines arc in Use by all the FL"i()HJl forensic’
p.stimimgv units in Ontario and are available’
t pﬁh(_c md hiwyers as well as any de{,mrr

;)Lrinrmm;_, a mt_d]u) it.;.,\l autopsy.

investzgatwe accountmg standards

The - Canadian  Institute of . Chartéred

Aceotntarits (CICA)Y has orcheserated
Canada-wide initingive of 2 similar nature.
On December 15,

accounting engagenenss, intended ro enhance
the usefulness of expert evidence given by
chartered - accountants and investigative
forensic accountants {TFAs).

The guidelines apply o acriviies thae
require investigative accaunting skills and
an investigative mindset in the contextof a
potentially Hegious dispute or & fraud case.
They have beén drafted 0 follaw the
sequence of dninvestigation, covering: ini-

2005 ir released Drift.
standards - for  investigutioe and  forensic’

tial engagement acceprance: planning and
scope of work seandards; information col-
lection and analysis s‘t.m(i‘\rd*; file docu-

--_Enu;mtmn standards; reporting smndards-

and expert esthinony stdndﬁrds.- :
Ar the ‘monient; there are’no regulacory
or legishirive fequirements for investigarive

accountants. “Anyone could put themselves
“up asan’
':'_lwzll unmsd 16 hire” t]u,m.
'ant : ‘h.l]l\,
S Forénsic Accounting & Vi 1[uatmns Im:. and
- chair of the CICA standards committee. “Of
- course they have

' "pt.rt i they can find & partv or
Csays Ivor
‘of - Gottschalk

pru:dcnr

o be qudhf' ed as part nf
the court’s admission process as an expert.”

The standards go beyond mére qualifi-
cations and address the expert’s befievabili-
ty. Goteschalk thinks the reporting require-
ments in particufar will have a-real impact
on court procéedings. IFAs must identfy
the decuments and sources of information
relied upon to prepare their report. “There
is @ real frustration in litigation when you are
unable o determine the specifics of what
the expert did. Court motions can fake
yeurs o get answers or refusals,

The proposed standards on expert testi-
mony cmphasize transparency in decision-
making and imparziality in testimony.
Criminsl lawver John Rosen of Toronto-
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bused Rosen and Company laughs thae he
has seen experts list so many limitations
chat you seart o question the value of their
opinion. He also notes that going beyond

“your expertisé is oné of the grounds of

appeal you often sec in'the Court of Appeal:
“br creares a lot of pain and suffering.”

There has been no seandal ver like that
of Dr. Smith's foreing standards on CAs and
other accountants, Lou Frapport, a com-
mercial lidgator in the Hamiloon office of
Gowlings, thinks most accounting cxpernts
are not exhibiting the bad habits thar these
standards are rying to correct.

* Bven so, Gouschalk believes there has
been an indireer call for standasds from the
legal community. “Judges and lawvers have
been asking experts, what standards have
vaun met? Now, the Court does not have to
come up with standards ieself, bur will be
able o rely on general standards adopied
by the professional bodies or recognized by
the cours.”

The CICA puidelines have been 15
years in the making, slowed by the opposi-
tion of those who believe the rdgours of
cross-examination are enough o expose
unprofessional advisors — a theory Rosen
distrusts. “In the criminal ares, a lor of
wrongful comvictions arise heeatse opinions

discreet and prefessional
investigations

Surveillance

discreet videotaping
detailed reporting

investigations

interviews - enguiries
statements
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are not well-challenged in court,” he says. “The most dishonest
expert can come across in a very glib way and be difficult to expose.
Juries give a lot of weight to experts because... they're the expert!”

Cross-cxamination with a well-thumbed copy of professional
standards in hand may be another matter, however. Frapporti says
it is not uncommon for an expert to be asked the manner in which
they gathered materials, their instructions and if there are any stan-
dards they complied with. “These standards, if accepted, will be
fodder for cross-examination,” he suggests.

Rosen also believes the autopsy guidelines will be waved
around the courtroom “when the right case comes along.” Pollanen
says he would welcome the practice of cross-examining patholo-
gists using the guidelines but, as yet, none of the suspicious deaths
that have occurred since the guidelines went into circulation have
reached the courts. “We hope the guidelines will improve the role
of the forensic pathologist,” says Pollanen. “It is very important the
expert’s opinion is balanced and their decisions transparent.”

Standards are double-edged

Despite all the plaudits, skepticism rings eternal in the legal mind.
“Standards are one more assurance that the experts are bona fide
over and above their qualifications,” says Rosen, “however, they
are not a panacea for all the problems.”

"This sentiment is echoed by Vern Krishna, counsel at Borden
Ladner Gervais LLP in Ottawa. “The standards are all very good and
exactly as they should be. If you were to write a blueprint for stan-
dards, this is the way you should do it. My only concern is not what
should be, but what is. We need to address the real issue, that money
can taint an opinion. It's a human nature problem — a natural ten-
dency that needs to be counteracted.”

Krishna is all too aware of cases that have become a battle of
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dueling experts and he does not see the
standards will change this. “The standards
are so amorphous and loose in some places
that it would be difficult to expect the pro-
fessional body to enforce them.””

" Rosen is also concerned with bias, but
does not attribute it solely to the financial
dynamic. “It’s not so much who’s paid by
whom, but that when experts are consult-
ed, they get married to their theory. It can
act to the detriment of the party calling the
witness. An intransigent expert won’t
admit the obvious and will lose credibility
in the judge or jury’s eyes.

Krishna has suggested a number of pos-
sible solutions that could save time and
money. “The court could hire the expert
and the parties pay. This would inject a
form of neutrality. Alternatively, the parties
could have to disclose all opinions, whether
positive or negative, and whether they are
intending to rely on them or not.” He is
quick to identify a strong objection to this
proposal. “It infringes the doctrine of privi-
lege — a very important doctrine you don’t
want to circumvent without some other
safeguards in place.”

His third suggestion calls on the experi-
ence of other countries: “Set up an impar-
tial registry of experts with a history of their
testimony — a databank you could look up

to find out how many times they have
appeared for the plaintiff and how many
times for the defendant. This would be one
way of detecting bias.” He cites the case of
Dallas psychiatrist Dr. James Grigson, who
has given so much unfavourable testimony
on the probability of individuals engaging
in future violent acts (a factor in determin-
ing the death penalty) that he has been
nicknamed Dr. Death.

Krishna refers to the Expert Witness
Institute, Academy of Experts and Society
of Expert Witnesses in Britain as useful
examples of registries, but stresses Canada
needs to come up with a homegrown solu-
tion. “First of all, we don’t need three.
Once you have three, you have a division of
views. And, we don’t need 14 different
databanks, one for each province or territo-
ry. That’s not helpful. The problems of
expert witnesses in British Columbia are
not different to the problems in
Newfoundland.”

Meanwhile, the debate over standards
seems to have been settled. The Smith
case has shown that what many people
thought could go without saying, does need
to be said. Enshrining standards in the
forensic area may be one modest step
toward getting experts on the straight and
narrow.
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